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FRANK T. HINES VS. UNITED STATES 


1 


Supreme Court of the District of Columbia' 


At law No. TT002 


The United States of America, ex relatione 
Stanton K. Livingston, petitioner 

vs. 

Frank T. Hines, Director of the United States 
Veterans’ Bureau, respondent 

United States of America, 

D 1st net of Columbia , ss: 

Be it remembered that in the Supreme Court of the,_ 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed afid proceed¬ 
ings had. in the above-entitled cause, to wit: 


District of 


1 Petition for writ of mandamus 


i 

i 


That in August, 1928, after the passage of said act. petitioner duly 
made application to the respondent director of the TjJnited States 
Veterans’ Bureau for retirement with pay and all other rights, bene¬ 
fits. and privileges under said act. which said application was duly 
received bv the said director and was denied bv him fbr the reason 
set out in his letter to petitioner under date of April 27, 1929, as 
follows: 

“The Comptroller General has rendered a decision |to the effect 
that if an officer served either during the World War or subsequent 
thereto as a regular officer of the Army, Navy, or Marine Corps and 
thereby became entitled to retirement as a regular officer pf the Army, 
Navy, or Marine Corps, if shown to be disabled in service and in line 
of duty, would not be entitled to benefits under the emergency 
officers’ retirement act of May 24, 1928. notwithstanding that he 
served a period during the World War as an emergency officer.” 

5. Petitioner is advised and believes, and so avers, that, by reason 
of his said service during the World War as a commissioned officer 
of the Army of the Lriited States other than as a commissioned 
officer of the Regular Army Navy, or Marine Corps, ojf his having 
incurred during said war service physical disability and of his having 
been rated at SI per centum permanent disability by i said United 
States Veterans’ Bureau for disability resulting directfy from such 
war service, and of his having made application for retirement as 
aforesaid, he is entitled to be placed upon, and continued on, said 
emergency officers’ retired list of the army, with retirement 
pay and all other rights, benefits, and privileges provided by 
said emergency officers’ retirement act. And petitioner is 
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from the United States Veterans’ Bureau vocational training and 
compensation for said disability rated at 13 per centum by said 
bureau. On March 11, 1926, the United States Veterans’ Bureau 
rated petitioner's disability, due to Sciatica neuritis right old 
chronic *' and other diseases as diagnosed by said bureau, at 31 per 
centum permanent disability resulting directly from such war serv¬ 
ice, and thereafter petitioner received compensation for said 31 per 
centum permanent disability from the Veterans’ Bureau until June 
18, 1927, when he was appointed to the Regular Army. He served 
honorably and continuously in the Regular Army as follows: Ap¬ 
pointed first lieutenant, Medical Corps, Regular Army, June 18, 
1927; promoted captain. Medical Corps, Dec-ember 21, 1928; resigned 
from the Regular Armv effective March 1, 1929. since which time 

K_- I K ^ / / • 

he has not been in military- service. 

4. That on May 24.1928. Congress passed the act commonly known 
as the emergency officers* retirement act (Public—No. 506—70th Con¬ 
gress). which, except for its formal parts, is as follows: 


And for such other and further relief as the court may deem 
proper and the nature of the case may require. 

And your petitioner will ever pray. 

Stanton K. Livingston, 

Petitioner. 

Samuei. T. Ansi-ill. 

Attorney for Petitioner. 

City of Washington. 

District of Columbia . ss: 

I do solemnly swear that I have read the foregoing petition bv me 
subscribed, and know the contents thereof; and that the statements 
of fact therein made as upon personal knowledge are true, and that 
those made as upon information and belief I believe to be true. 

Stanton K. Livingston. 

Subscribed and sworn to before me this the 26th dav of Julv. 1929. 

•> «/ 7 

[notarial seal.] Francis R. Kirkham. 

Notary Public. D. C. 

7 Rule to show cause 

Filed Julv 30. 1929 

«/ / 

****** * 

Lpon consideration of the petition filed in the above-entitled cause, 
it is this 30th day of July, 1929, ordered that the said respondent, 
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Frank T. Hines. Director of the Veterans’ Bureau, appear in this court 
on the 26th day of August, 1929. at 10 o'clock a. m.. and show cause, 
if any he has, why the writ of mandamus should not issue out of this 
court commanding him to place petitioner, Stanton K. Livingston, 
or cause him to be placed, as of the date of receipt of bis application 
for retirement, upon the separate list known as the emergency officers’ 
retired list of the Army, with the rank of first lieutenant and to pay 
said petitioner, or cause him to be paid, the retired pay of his rank: 
Provided. That a copy of this rule be served upon the respondent at 
least two clear davs before the return day hereinabove fixed. 

%/ i 

Peyton Gordon. Justice. 


Marshal's return 


Served a copy of the within rule on Frank T. Hines. Director of the 
United States Veterans' Bureau, personally: 7/30/29. j • 

Edgar C. Snyder. 

V. S. Marshal in and for the Dost, of Columbia. 

By W J. Roberts. 

Deputy U. S. Marshal. 


8 Respondent's return to the rule to show cause and'answer 

to the petition j 

Filed August 26,1929 | 

* * * * * * * 

Now comes the respondent, Frank T. Hines, Director pf the LTiited 
States Veterans’ Bureau, now and at all times saving ijnd reserving 
unto himself all exceptions to the many imperfections, uncertainties, 
and defects in the petition for the writ of mandamus! filed herein, 
and reserving unto himself all benefits of the lack of jurisdiction 
of the court appearing upon the face of the said petition to grant the 
relief prayed, and the lack of jurisdiction of the court to direct him 
as Director of the United States Veterans’ Bureau to j perform the 
acts in question, and relying upon the same as if demurrer had been 
specifically interposed, for answer to said petition and return to 
rule to show cause thereon of so much thereof as is material for him 
to answer, answering savs: 

1 | 

The respondent admits the allegations of paragraph! 1. 


o 

! 

The respondent admits the allegations of paragraph 2. 

I 

3 

i 

Answering paragraph 3, the respondent, Frank T. I^ines, admits 
that petitioner was prior to August 23, 1929, found bv the United 
States Veterans’ Bureau to have incurred physical disability during 
his said commissioned service; admits that from the date o? 
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his discharge from said commissioned service until March 11, 
1926. the petitioner received from the United States Veterans’ 
Bureau vocational training and compensation for said disability, 
rated at thirteen (13) per centum by the said bureau; admits that on 
March 11. 1926, the United States Veterans’ Bureau rated the ^peti¬ 
tioner's disability due to sciatica, neuritis, right, old cronic ” and 
other diseases as diagnosed by said bureau at thirty-one (31) per 
centum permanent disability resulting directly from such war service; 
and admits that thereafter the petitioner received compensation for 
said thirty-one (31) per cent permanent disability from the United 
States Veterans' Bureau until June IS; 1927. 


Further answering said paragraph 3, the respondent says that 
subsequent to the enactment of the disabled emergency officers’ re¬ 
tirement act (Public Xo. 506. 70th Congress), respondent submitted 
to the Attornev General of the United States on December 1. 192S, 

m/ 

the following question: 

**(2) In a case where an officer has heretofore been rated 30 per 
cent permanently disabled for disability incurred in line of duty 
directly resulting from war service, and the file now shows that the 
rating was in error under the law or the facts, or both, may the 
Bureau reexamine and rerate the applicant ? " 

That in an opinion dated January IS. 1929, the Attorney General 
of the United States answered the above-mentioned question in the 
affirmative: that the petitioner herein having made application for 
retirement under the above-mentioned act. the respondent pursuant 
to the opinion of the Attorney General of the United States as set 
forth above caused the petitioner's case to be thoroughly reviewed; 
that said review disclosed that on March 11, 1926, this petitioner 
was rated by the claims and rating board of the Philadelphia 
10 regional office. United States Veterans' Bureau, for sciatic 
neuritis, right, old chronic, as thirty-one (31) per cent per¬ 
manent partial disability; that said rating was based upon an 
examination conducted on March 11. 1926. by a neuropsychiatric ex¬ 
aminer ; that the said examiner stated his opinion to be that the said 
examination made on March 11. 1926. as aforesaid showed this pe¬ 
titioner to be disabled to the extent of fifteen (15%) per cent; that 
Veterans’ Bureau Regulation Xo. 98 now and then in force requires 
that all claimants whose disabilities may be considered as perma¬ 
nent in nature by an examining physician, or a member of a claims 
and rating board" will be thoroughlv examined bv not less than three 
physicians, at least one of whom shall be a specialist in the major 
disability of the claimant in order that the full nature and extent of 
the disability or disabilities upon which to base or refuse a perma¬ 
nent rating may be accurately and authoritatively determined; that 
the said rating made by the claims and rating board of the Phila¬ 
delphia regional office on March 11. 1926, as aforesaid rated the pe¬ 
titioner herein as permanently and partially disabled thirty-one (31) 
per cent from March 11, 1926: that the said petitioner was not ex¬ 
amined by three physicians as required by regulation; that there was 
no authority under which a permanent rating could be given in this 
case; and the respondent further says that the said rating of thirty- 
one (31) per cent was erroneously calculated under the variant 3, 
page 106. Schedule of Rating, for partial paralysis of the upper half 
of the thigh and sciatic nerve, whereas the examination made of the 
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petitioner as disclosed by the evidence in file, the official rec- 

11 ords of this veteran both during the World War and j subsequent 
thereto and the last examination dated May 24, 1^29, clearly 

show that his disability results from lumbosacral straiq evaluated 
as comparable to a slight limitation of the lumbar regions which dis¬ 
ability under the above referred to schedule of ratings entitles the 
petitioner to a rating of temporary partial six per cent (6%); that 
the condition of sciatic neuritis entitles the petitioner to rating of 
temporary partial fifteen (15) per cent under the said schedule of 
ratings; that there is no condition which would justify a determina¬ 
tion that the claimant’s disability of sciatic neuritis will continue 
permanent in character unimproved to such an extent ks will en¬ 
title him to retirement benefits; that the respondent herein on, to wit, 
the 23rd day of August, 1929. after thorough consideration of all the 
evidence in file determined that this petitioner’s service! connected 
disabilities are not shown to be permanently disabling tjo a degree 
of more than ten (10) per cent. 

i 

4 

The respondent admits the allegations of paragraph 4 - Further 
answering said paragraph 4. the respondent says that in! a decision 
dated October 8, 1928, the Comptroller General of the United States 
stated that: j 

u * * * The act is not applicable to any officer who during 

his service during the World W ar, or subsequently, was permanently 
appointed in the regular establishments, and who. by virtue of such 
appointment, became entitled, in case of disability incurred as an 
incident of the service, to retirement under the permanentj provisions 
of law for retirement of officers of the regular Army; Xavv. or 
Marine Corps; adequate provision is made for the retirement of 
such officers for physical disability incurred as an incident of the 
service in those laws. Their permanent appointment in (he regular 
establishments subsequent to war service under an emergency or 
reserve appointment does not entitle to any benefit^ under the 

12 act of May 24, 1928, by reason of such service, ; other than as 
an officer of the Regular Army, Navy, or Marine Corps ’ dur- 

in" the World War.” 

The respondent further says that on December IT, 1928, he ad¬ 
dressed a communication to the Comptroller General of £he United 
States submitting for decision various questions arising in the ad¬ 
ministration of the disabled emergency officers’ retirement act; that 
the question herein involved was not submitted to the Said Comp¬ 
troller General; nevertheless, the said Comptroller General did on, 
to wit, the 11th day of February, 1929, render his decision on the 
questions submitted to him as aforesaid; that among other things 
the said Comptroller General of the United States stated: 

“ While the question is not now submitted, an analogous situa¬ 
tion existed in the Army by reason of section 114 of the national 
defense act, 39 Stat. 211, and section 8 of the act of M^y 18, 1917, 
40 Stat. 81-82. Such officers appointed temporarily in the regular 
establishment for service during the World War are within the act 
of May 24, 1928. It should be clearly understood, however, that 
only those temporary officers are within the act of May 24, 1928, 
who served under a temporary appointment in the Regular Army, 
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Navy, or Marine Corps, and who had no permanent status as com¬ 
missioned officers, or warrant officers in the regular establishment to 
which they will revert on discharge from their temporary commis¬ 
sion and under which they would be entitled to retirement for 
physical disability, an incident of the service under the permanent 
laws provided therefor in the regular establishment, nor are tem¬ 
porary officers retired under the act of June 4. 1920. nor temporary 
officers subsequently permanently appointed in the regular establish¬ 
ment within the act/* 

Further answering the respondent says that on, to wit. the 31st 
day of July. 1929. he promulgated Directors Decision. U. S. Veterans* 
Bureau. No. 435. directing that: 

If the claimant is found eligible for retirement with or without 
pay except for the fact that he had regular commissioned service 
subsequent to his World War service as an emergency officer, his 
name should be placed on the register by the bureau as of the date 
of application, and certified to the Secretary of the department 
13 concerned, to be placed upon the appropriate emergency of¬ 
ficers' retired list created by said act, with the rank held by 
him at the time of discharge from emenrencv service. Retired pav 
should be awarded and a voucher prepared and forwarded to the 
disbursing officer, inviting attention to the nature of the case 
(Opinion of the General Counsel. July C. 1929, C-342, 90S).*’ 
and that following the said director's decision the petitioner’s 
claim was reviewed and rerated as set forth in paragraph 3 above. 

Answering paragraph 5. the respondent, Frank T. Hines, says 
that the allegations thereof constitute conclusions of law which he 

V 

is advised he is not required to answer. 

Wherefore, having answered fully the allegations of the petition 
the respondent prays that the rule to show cause be discharged, the 
petition dismissed and that he be allowed his reasonable costs 
herein incurred. 


Frank T. Hines, 
Director . U. S. Veterans' Bureau. 

Leo A. Rover. 

United States Attorney. 

John W. Fihelly. 

Assistant United States Attorney. 

Wm. Wolff Smith. 

General Counsel. U. S. Veterans' Bureau. 

ANNABEL HINDERLITER. 

Attorney . U. S. Veterans' Bureau. 


I. Frank T. Hines. Director of the United States Veterans’ Bureau, 
do solemnly swear that I have read the foregoing answer by me 
subscribed, and know the contents thereof; that the matters 
14 and things therein stated of personal knowledge are true, and 
those stated on information and belief are believed to be true. 

Frank T. Hines, 
Director , U. S. Veterans' Bureau. 

Subscribed and sworn to before me this 24th day og August, 1929. 

[notarial seal.] F. W. Krichelt, 

Notary Public D. C. 
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Dem urrer 


Filed September *20. 1929 

S« Sc :js * 

Comes now the relator, by his attorneys, and demurs t<p the answer 
of the respondent in the above-entitled cause and says that the same 
is bad in substance. 

Samuel T. Ax sell. 

George M. Wilmeth, 
Attorneys far Relator. 

Note * | 

Among the points of law to be argued in support of the foregoing 
demurrer are the following: 

1. That the rate of 31 per cent permanent disability from March 
11. 1926. was a legal rating entitling relator to retirement. 

2. That such rating, being in effect on the date of passage of the 
emergency officers' retirement act, may not be modified by a subse¬ 
quent rating for purpose of retirement. 

15 3. That the power to make a disability rating is the direc¬ 
tors. and when exercised by him in respect of a pefson subject 

to be rated the resultant rating is lawful and the director becomes 
functu* officio except as otherwise empowered by statute^ 

4. The administration of the act is committed exclusively to the 
respondent Director of the Veterans' Bureau; his duty isj mandatory 
and ministerial: upon his admissions he should be commanded to 
perform it. 

For other good and sufficient grounds of demurrer apparent on 
the face of said answer. 

Service of copy of above acknowledged this 20th djav of Sep¬ 
tember. 1929. 

4 _ 

John W. Fihelly. 

Assist. U. S. Attorney. 

i 

i 

Supreme Court of the District of Columbia 

Friday. October 25th, 1929. 

Session resumed pursuant to adjournment. Hon. Jennings Bailey, 
justice presiding. 

* JjC * * 5jc * | * 

This cause came on to be heard upon the petition, the answer, 
and demurrer thereto, and after argument of counsel, aiid the cause 
being submitted to and considered by the court, it is ordered that 
the demurrer be and the same is hereby sustained. Thereupon, the 
defendant electing to stand upon his answer, it is ordered that 
judgment be entered. 

16 Wherefore, it is ordered that the writ of mandamus be 
forthwith issued herein against the respondent commanding 

him to place the relator, Stanton K. Livingston, as of the date of 
his application for retirement, to wit, April 24, 1929, upon and to 
continue him on the separate retired list created by the| emergency 
officers’ retired act of May 24, 1928 (Public No. 506-70th| Congress), 
with the rank of first lieutenant; and pay or cause to |be paid to 
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the relator. Stanton K. Livingston, from the date of the receipt 
of his application for retirement, or April 24, 1929, retired pay at 
the rate of 75 per centum of his pay to which he was entitled at the 
time of his discharge from his commissioned service, except pay 
under the Act of May IS, 1920. 

i Friday. November Sth, 1929. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
justice presiding. 

******* 

Comes now the defendant in each of the above-entitled causes by 
his attorney of record, A. Hinderliter, and now, in open court, notes 
an appeal to the Court of Appeals, from the judgment of this court 
entered in said causes on the 25th dav of October, 1929. 

Assignment of errors 
Filed November 21, 1929 


* * * * * * * 

Now comes the respondent. Frank T. Hines, Director of the 
United States Veterans* Bureau, bv his attornev. Leo A. Rover. 
17 United States attorney in and for the district of Columbia, 
and assigns as errors herein, the following: 

1. The court erred in holding that the respondent has no power to 
review and on such review to modifv. revise, or reduce a rating made 
by a rating board subordinate to the respondent. 

2. The court erred in sustaining the petitioner's demurrer and 
ordering a writ of mandamus to issue against the respondent. 

Leo A. Rover. 

United States Atty. 

John IV. Fihelly. 

As fit. United States Attorney. 

Service of copy of the foregoing assignment of errors accepted 
this 19 day of November, 1929. 

S. T. Ansell. 

Designation of record 
Filed November 21. 1929 


******* 

The clerk will please include in the transcrpit of record on appeal 
to the Court of Appeals of the District of Columbia the following: 

1. Petition for writ of mandamus and rule to show cause. 

2. Respondent's return to the rule to show cause and answer to 
the petition. 

3. Demurer to respondent's return and answer. 

4. Minute entry of judgment sustaining demurrer and ordering 

writ to issue. 

18 5. Minute entry showing notation of appeal in open court. 

6. Assignment of errors. 

7. This designation. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 

Assistant United States Attorney. 
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Service of copy of the foregoing Designation of Record; accepted 
this 19 day of November, 1929. 

S. T. 4lNsell. 

I 

Memorandum 

January 2|>, 1930. 

Time to file transcript of record in Court of Appeals expended to 
and including Februarv 21. 1930. 

O / 

19 Supreme Court of the District of Columbia 

x i 

i 

| 

United States of America, 

Distinct of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court o| the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 18, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed^ copy of 
which is made part of this transcript, in cause No. 77002 at law, 
wherein The United States of America, ex relatione Stanton K. 
Livingston, is petitioner, and Frank T. Hines, Director of the 
United States Veterans’ Bureau, is respondent, as the same remains 
upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
6th day of February, 1930. 

Frank E. Cunningham j Clerk. 

[seal.] 

(Indorsement on cover:) District of Columbia, Supreme Court, 
No. 5144. Frank T. Hines, Director of the Lmited jVeterans’ 
Bureau, appellant, vs. The United States of America, ex| relatione 
Stanton K. Livingston. Court of Appeals, District of Columbia. 
Filed Feb. 10,1930. Henry W. Hodges, Clerk. 


0. S. GOVERNMENT PRINTING OFFICE: tflSO 







of Columbia 
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January Term, 1930 


Frank T. Hines, Director of the United States 
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■ Veterans’ Bureau, appellant 


The United States of America, Ex Relatione 

Stanton K. Livingston 


APPEAL. FROM THE SUPREME COURT OF THE DISTRICT OF- 

COLUMBIA . 

r ■ *» ' r* * " . * • • r ~ - 


BRIEF FOR APPELLANT 



LEO A. ROVER, - 

United States Attorney. 

JOHN W„ ITHELLY, 



United. States Attorney. 


J. O y C. ROBERTS, 

Assistant General Counsel ,. 

United States Veterans*. Bureau 

JAMES T. BRADY, 

7 __ Attorney, United States Veterans* Bureau, 
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I 

j 

- In the Court of Appeals of the District 
' of Columbia I 

January Term, 1930 | 


No. 5144, Special Calendar 

i 

Frank T. Hines, Director of the United States 
Veterans’ Bureau, appellant 

i 

V. ; 

i 

The United States of America, Ex Relatione 

Stanton K. Livingston 

* 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


i 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


This case arises through the filing of a petition 
for writ of mandamus by one Stanton K. Living¬ 
ston, petitioner, against Frank T. Hines, Director 
of the United States Veterans’ Bureau, respond¬ 
ent, to require the respondent to award to j the 
petitioner benefits provided by the Act of May 
24, 1928, 45 Stat. 735, the respondent haying 
denied the claim of the petitioner for said b£ne- 

102411—30 - 1 ( 1 ) | 
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fits. Rule to show cause issued July 30, 1929 
(R. 4), and the respondent Hines filed his re¬ 
turn to the rule and answer to the petition on 
August 26, 1929 (R. 5). Petitioner filed a demur¬ 
rer to the respondent’s answer on September 20, 
1929. (R. 9.) Hearing was had on the petition, 

answer, and demurrer on October 25,1929, and the 
Trial Court sustained the demurrer. Respondent 
elected to stand upon his answer and the Court or¬ 
dered that a writ of mandamus issue as prayed. 
The respondent in open court noted an appeal to 
this Court of Appeals from such judgment order. 
(R. 10.) The facts are found in detail in the peti¬ 
tion and answer but since the issue is narrow a brief 
summary of the facts material to the issue will be 
here set forth. 

Livingston was an officer in the Army during the 
World War within the meaning of the Act of May 
24,1928, 45 Stat. 735. He wus discharged on Janu¬ 
ary 20, 1920. Thereafter he applied for benefits 
under the then existing Acts administered by the 
respondent and his predecessors. It was first de¬ 
termined that he suffered disability due to his war 
service of 13% ; that later, and on March 11, 1926, 
he was rated as suffering a disability resulting from 
his war service to a degree of 31%, and this rating 
continued, and he received the benefits by reason of 
such rating until June 18, 1927, when he again be¬ 
came an officer in the United States Army, where¬ 
upon, pursuant to Section 212 of the World War 
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Veterans’ Act, 1924 (44 Stat. 798), compensation 
payments were terminated, since said Section! 212 
provides: “That compensation under this title 
shall not be paid while the person is in receipt of 
active service * * * pay.” In August, 1928, 
the petitioner applied to the respondent for benefits 
under the said Act of May 24, 1928, commonly 
known as the Emergency Officers’ Retirement Act. 
The respondent at first declined to award the peti¬ 
tioner any benefits under the Emergency Officers’ 
Retirement Act because of certain decisions of the 
Comptroller General of the United States, holding, 
to wit, in substance, that because of the petitioner’s 
regular commissioned service subsequent to his 
emergency commissioned service he was nofj en¬ 
titled to the benefits of the said Emergency Officers’ 
Retirement Act, which decision of the Comptroller 
General the respondent acquiesced in and used as 
the basis of the original rejection of petitioner’s 
claim. Later, on reconsideration of the rulb an¬ 
nounced by the Comptroller General, aforesaid, the 
respondent directed in substance that if a claimant 

i 

in petitioner’s class was otherwise eligible fof re¬ 
tirement that the benefits of the Emergency Offi¬ 
cers’ Retirement Act should be awarded, all of 
which is more particularly set forth in Paragraph 
4 of the respondent’s answer. (R. 7 and 8.) There¬ 
after the respondent on the 23d day of August, 
1929, reconsidered petitioner’s claim and deter¬ 
mined that his disabilities resulting directly from 
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his emergency commissioned service were not 
shown to be permanently disabling to a degree of 
more than ten per cent and declined to award peti¬ 
tioner the benefits of the Emergency Officers' 
Retirement Act. 

PERTINENT STATUTES 

The director, subject to the general direc¬ 
tion of the President, shall administer, ex¬ 
ecute, and enforce the provisions of this Act, 
and for that purpose shall have full power 
and authority to make rules and regulations, 
not inconsistent with the provisions of this 
Act, which are necessary or appropriate to 
carry out its purposes, and shall decide all 
questions arising under this Act and all de¬ 
cisions of questions of fact affecting any 
claimant to the benefits of Titles II, III, or 
IV of this Act, shall be conclusive except as 
otherwise provided herein. * * *. (Sec. 

5, World War Veterans’ Act, 1924; 43 Stat. 

608 .) 

* * * A schedule of ratings of reduc¬ 

tions in earning capacity from injuries or 
combinations of injuries shall be adopted 
and applied by the bureau. * * *. (Sec. 
202 (4), World War Veterans’ Act, 1924; 43 
Stat. 618.) 

Upon its own motion or upon application 
the bureau may at any time review an award 
and, in accordance with the facts found upon 
such review, may end, diminish, or increase 
the compensation previously awarded, or, if 
compensation is increased, or if compensa- 
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| 

tion has been refused, reduced, or discon- 
tained as of the date such degree of disability 
section 210 hereof) award compensation in 
proportion to the degree of disability sus¬ 
tained as of the date such degree of disability 
began, but not earlier than the date of dis¬ 
charge or resignation. Except in ca$es of 
fraud participated in by the beneficiary, no 
reduction in compensation shall be made re¬ 
troactive, and no reduction or discontinu¬ 
ance of compensation shall be effective! until 
the 1st day of the third calendar monty next 
succeeding that in which such reduction or 
discontinuance is determined. (Seel 205, 
World War Veterans’ Act, 1924, 43 Stat. 
622.) 

j 

i 

An Act Making eligible for retirement under certain con¬ 
ditions, officers and former officers of the Army. Navy, and 
Marine Corps of the United States, other than officers of the 
Regular Army, Navy, or Marine Corps, who incurred jphysieal 
disability in line of duty while in the service of the United 
States during the World War. 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That all per¬ 
sons who have served as officers of the Army, 
Navy, or Marine Corps of the United States 
during the World War, other than as pfficers 
of the Regular Army, Navy, or Marine: Corps 
who during such service have incurred 
physical disability in line of duty, and who 
have been, or may hereafter, within one year, 
be, rated in accordance with law at riot less 
than 30 per centum permanent disability by 
the United States Veterans’ Bureau for dis¬ 
ability resulting directly from such war 


I 

j 



6 


service, shall, from date of receipt of appli¬ 
cation bv the Director of the United States 
Veterans’ Bureau, be placed upon, and there¬ 
after continued on, separate retired lists, 
hereby created as part of the Army, Navy, 
and Marine Corps of the United States, to 
be known as the emergency officers’ retired 
list of the Army, Navy, or Marine Corps of 
the United States, respectively, with the rank 
held by them when discharged from their 
commissioned service, and shall be entitled 
to the same privileges as are now or may 
hereafter be provided for by law or regula¬ 
tions for officers of the Regular Army, Navy, 
or Marine Corps who have been retired for 
physical disability incurred in line of duty, 
and shall be entitled to all hospitalization 
privileges and medical treatment as are now 
or may hereafter be authorized by the United 
States Veterans’ Bureau, and shall receive 
from date of receipt of their application re¬ 
tired pay at the rate of 75 per centum of the 
pay to which they w^ere entitled at the time 
of their discharge from their commissioned 
service, except pay under the Act of May 18, 
1920: Provided, That all pay and allowances 
to which such persons or officers may be en¬ 
titled under the provisions of this law shall 
be paid solely out of the military and naval 
compensation appropriation fund of the 
United States Veterans’ Bureau, and shall be 
in lieu of all disability compensation benefits 
to such officers or persons provided in the 
World War Veterans’ Act, 1924, and amend- 



ments thereto, except as otherwise author¬ 
ized herein, and except as provided bvj the 
Act of December 18,1922: Provided further, 
That all persons who have served as officers 
of the Army, Navy, or Marine Corps of the 
United States during the World War, other 
than as officers of the Regular Army, Navy, 
or Marine Corps, who during such service 
have incurred physical disability in liijie of 
duty, and who have heretofore or may here¬ 
after be rated less than 30 per centum and 
more than 10 per centum permanent disabil- 
itv bv the United States Veterans’ Bureau, 
for disability resulting directly from! such 
war service, shall, from date of receipt of 
application by the Director of the United 
States Veterans’ Bureau, be placed fupon, 
and thereafter continued on, the appropriate 
emergency officers’ retired list, created by 
this Act, with the rank held bv them! when 
discharged from their commissioned service, 
but without retired pay, and shall be entitled 
only to such compensation and other! bene¬ 
fits as are now T or may hereafter be provided 
bv law or regulations of the United States 

, O I 

Veterans’ Bureau, together with allj privi¬ 
leges as are now T or may hereafter be pro¬ 
vided by law or regulations for officers of the 
Regular Army, Navy, or Marine Corps who 
have been retired for pli 3 r sical disability in¬ 
curred in line of duty: And provided further, 
That the retired list created by this Act of 
officers of the Army shall be published an¬ 
nually in the Army Register, and said re¬ 


tired lists of officers of the Navy and 


Marine 


i 
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Corps, respectively, shall be published an¬ 
nually in the Navy Register. 

Sec. 2. No person shall be entitled to bene¬ 
fits under the provisions of this Act except 
he make application as hereinbefore pro¬ 
vided and his application is received in the 
United States Veteran’s Bureau within 
twelve months after the passage of this Act: 
Provided, That the said director shall estab¬ 
lish a register, and applications made here¬ 
under shall be entered therein as of the 
actual date of receipt, in the order of receipt 
in the Veterans’ Bureau, and such register 
shall be conclusive as to date of receipt of 
any application filed under this Act. The 
term “World War,” as used herein, is de¬ 
fined as including the period from April 6, 
1917, to July 2, 1921. Act of May 24, 1928 
(45 Stat. 735). 

ASSIGNMENT OF ERRORS 

1. The Court erred in holding that the respond¬ 
ent has no power to review and on such review to 
modify, revise, or reduce a rating made by a rating 
board subordinate to the respondent. 

2. The Court erred in sustaining the petitioner’s 
demurrer and ordering a writ of mandamus to issue 
against the respondent. 

ARGUMENT AND AUTHORITIES 

The question presented is substantially stated by 
petitioner’s grounds of demurrer as set forth in 
the Record at page 9, which paraphrased is resolved 
to just this: 



I 


Is the respondent, the Director of tire TjTnited 
States Veterans’ Bureau, required to award' bene¬ 
fits under the Emergency Officers’ Retirement Act 

i 

by reason of the fact that the petitioner has for- 

I 

merly been rated under the World War Veterans’ 
Act as suffering from a 31% permanent disability, 
notwithstanding that upon a review of petitioner’s 
claim the respondent as an incident to the consider¬ 
ation of petitioner's claim for emergency Officers’ 
retirement benefits repudiates and cancels such for¬ 
mer rating of 31% and determines that tile peti¬ 
tioner is not, nor has he ever been, suffering from 
a disability resulting directly from such war serv- 
ice which entitles him to a rating in accordance with 
law of not less than 30% permanent disability. 

The petitioner asserts that this former rating of 
31% must forever stand and that thereby! the re- 

i 

spondent is deprived of all further discretion in 
passing upon the claim for benefits under the 
Emergency Officers’ Retirement Act. The peti¬ 
tioner says in Ground (3) of his demurred (R. 9) 

i 

“that the power to make a disability rating is the 
director’s (respondent’s), and when exercised by 
him in respect of a person subject to be rated the 

i 

resultant rating is lawful and the director!becomes 
functus officio except as otherwise empowered by 
statute.” | 

The Emergency Officers’ Retirement Act, so far 
as presently material, provides that benefits may be 
awarded to Emergency Officers “who during such 
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service have incurred physical disability in line of 
duty, and who have been, or may hereafter, within 
one year, be rated in accordance with law at not 
less than 30 per centum permanent disability by 
the United States Veterans’ Bureau for disability 
resulting directly from such war service.” 

The petitioner grounds his claim, presumably on 
that particular part of the phrase just above quoted 
which reads ‘‘who have been” rated at not less than 
30%, and since the petitioner here was at one time 
rated 31% under the provisions of the World War 
Veterans’ Act, 1924, and its amendments, the peti¬ 
tioner asserts that the Director becomes “functus 
officio,” or, in other words, that his power over this 
rating, or his power to correct or modify this rat¬ 
ing is terminated. 

Let us consider, however, the effect of that part 
of the phrase hereinbefore quoted which requires 
that the rating of 30 per centum or more be “in 
accordance with law/’ 

Concerning the literal meaning of “functus of¬ 
ficio” there can be no difference, of opinion. It ap¬ 
pertains to an official who having been charged with 
or granted the authority to perform an act has done 
that act, and having discharged his duty with re¬ 
spect to that act, his authority is exhausted and at 
an end. 

But the authority of the Director when a rating 
is once 'tnade is not at an end. 

The benefits of the Emergency Officers’ Retire¬ 
ment Act may be awarded onlv after a rating of 


11 


not less than 30 per centum permanent disability is 
made “in accordance with law” and said benefits 

i 

are “in lieu of all disability compensation bene¬ 
fits to such officers or persons provided ini the 
World War Veterans’ Act, 1924, and amendments 
thereto.” Or, otherwise stated, the procedure for 
determining whether or not this petitioner, of any 
other claimant for benefits of the Emergency Of¬ 
ficers’ Retirement Act, are those which are! pre¬ 
scribed by the World War Veterans’ Act, 1924, and 
its amendments, and the regulations promulgated 

i 

thereunder in considering claims for compensation 
under said World War Veterans’ Act. That is the 
machinery which Congress has provided for deter- 

i 

mining the rights of applicants under the Emer¬ 
gency Officers’ Retirement Act. The benefits of 
the Emergency Officers’ Retirement Act are in lieu 

i 

of compensation under the World War Veterans’ 
Act, and the determination of claims under the 
Emergency Officers’ Retirement Act flows through 

i 

and is grounded upon said World War Veterans’ 
Act. Ratings under the Emergency Officei^s’ Re¬ 
tirement Act must be made by the United States 
Veterans’ Bureau and the United States Veterans’ 
Bureau is administered by the respondent herein. 
Under the V r orld War Veterans’ Act the respond¬ 
ent is charged with the administration of that Act 
and his decisions on questions of fact arising under 
that Act with respect to matters of compensation 
are conclusive. (See. 5, World War Veterans’ 
Act, 43 Stat. 608.) 
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Under Title II of the World War Veterans’ Act, 
which deals particularly with ratings, it is provided 
in Section 205 thereof that the Bureau may at any 
time review an award and in accordance with the 
facts found upon such review may end, diminish, 
or increase the award previously made. (43 Stat. 
622.) It is likewise provided under said Title II 
of the World War Veterans’ Act that the respond¬ 
ent shall adopt and apply a schedule of ratings for 
the guidance of the Bureau in fixing the degree of 
disability from which a claimant suffering from 
certain disabilities may be rated. (Sec. 202 (4), 
43 Stat. 619.) 

The petitioner herein does not dispute that the 
respondent upon receipt of petitioner’s claim for 
emergencv officers' retirement benefits considered 
his claim and considered the evidence which had 
been submitted in connection with his claim under 
the World War Veterans’ Act, for which at one 
time he had been rated as suffering from a 31 per 
centum disability. Petitioner does not dispute 
that upon such reconsideration the respondent de¬ 
termined that such rating of 31 per centum which 
had been formerly granted to the petitioner upon 
his claim under the World War Veterans’ Act had 
been repudiated and cancelled and that the re¬ 
spondents had reached the ultimate conclusion that 
petitioner was not permanently disabled and never 
had been permanently disabled. Petitioner does 
not dispute the correctness of respondent’s de- 
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termination as expressed in terms of rating. There 
has been committed to the respondent the power 
and duty of reviewing at any time any previous 
determination made in any case and correcting any 
previous action which in his judgment is erroneous. 
(Sec. 205, supra.) This the respondent has done 
in this case. | 

Applying the apparent interpretation of the doc¬ 
trine of “functus officio” urged by the petitioner 
and adopted by the Court below, this Court is asked 
to believe that if the petitioner had filed a claim 
under the World War Veterans’ Act and had been 
rated 30 per centum or more permanently partially 
disabled, let us say because of a report which had 
been considered in connection with his claim show¬ 
ing that he had lost a leg (which under the schedule 
of ratings warrants a rating of more than 30 per 
cent) and it afterward appeared that the petitioner 
had not lost said leg, but was anatomically whole, 
the petitioner asserts that the respondent would be 
deprived of the power to rerate petitioner’s dis- 
ability and would be compelled to award him the 
benefits of the Emergency Officers’ Retirement Act 
because of the former erroneous rating. [This we 
respectfully assert would reach an absurdity and 

i 

while the illustration differs on the facts,| it does 
not vary one iota in principle from the situation 
existing in the present case, for the respondent has 
determined that the former rating of 31%; perma¬ 
nent partial is in his judgment and discretion er- 
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roneous and said rating has been reversed and set 
aside by the respondent. 

The respondent concedes, of course, that a writ of 
mandamus will lie to compel the performance of a 
mere ministerial act. It is respectfully asserted 
that since the allowance or disallowance of a claim 
for benefits under the Emergency Officers’ Retire¬ 
ment Act requires him to determine whether or not 
a disability from which a claimant is suffering is, 
or is not, directly the result of petitioner’s world 
war service, and is, or is not, properly ratable at a 
degree of not less than 30 per centum permanent 
disability, that it can not be said by the widest 
stretch of the imagination that the determination 
of this petitioner’s, or any other claimant’s, rights 
to emergency officers’ retirement benefits is a mere 
ministerial act, but rather is it one which before 
respondent acts and decides requires the exercise 
of judgment and discretion. The determination 
of the question of whether or not this petitioner, 
or any other claimant, is entitled to benefits under 
the Emergency Officers’ Retirement Act is not in 
anywise dissimilar from the respondent’s determi¬ 
nation of whether or not a claimant for compensa¬ 
tion as such under the World War Veterans’ Act is, 
or is not, entitled thereto, and this Court has so 
many times decided that the respondent, the Direc¬ 
tor of the Veterans’ Bureau, can not be deprived 
of his discretion in determining whether or not a 
claimant is entitled to compensation that it seems 
hardly necessary to offer argument. 
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In the case of Hines v. Welch, 57 App. D. C. 371, 
this Court said: j 

In a long and unbroken line of decisions, 
from Marbury v. Madison, 1 Cranch, 137, to 
the present time, the Supreme Court! of the 
United States has held that where the legis¬ 
lative bodv has once vested in an executive 

v i 

or administrative officer, discretion j in the 
doing of any act, the courts will not interfere 
with the result of the exercise of shch dis¬ 
cretion. The most recent pronouncement on 
the matter which has been called ! to our 
attention is Work v. Rives, 267 U. jS. 175. 
There the court, speaking through Mr. Chief 
Justice Taft, said: 

“ Mandamus issues to compel an officer to 
perform a purely ministerial duty, j It can 
not be used to compel or control a duty in 
the discharge of which by law he is given 
discretion. The duty may be discretionary 
within limit. He can not transgress those 
limits, and if he does so, he may be con¬ 
trolled by injunction or mandamus to keep 
within them. The power of the cjourt to 
intervene, if at all, thus depends upbn what 
statutory discretion he has. Under some 
statutes, the discretion extends to a final 

I 

construction by the officer of the statute he 
is executing. No court in such a case can 
control by mandamus his interpretation, 
even if it may think it erroneous.’’ I 

This doctrine finds support in Lome v. 
Hoglund, 244 U. S. 174; U. S. ex rel\ Knight 
v. Lane, 228 U. S. 6; Garfield v. Golcfsby, 211 

i 

i 

i 

j 
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U. S. 249; Alaska Smokeless Coal Co. v. 
Lane, 250 U. S. 549; Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316; Ness v. Fisher, 
223 U. S. 683; West v. Hitchcock, 205 U. S. 
80. 

The exclusive power of the Director in matters 
of compensation has likewise been upheld in the 
following cases: 

Silberschein v. United States, 2 66 U. S. 
221; 69 L. Ed. 256. 

Hines v. Welch, 57 App. D. C. 371. 

Hines v. Starnes, 58 App. D. C. 219. 

Forbes v. Welch, 52 App. D. C. 303. 

Kalasanckas v. Hines, decided by this 
Court February 4, 1930 (No. 5045), not yet 
reported. 

In the case of Kalasanckas v. Hines, concluding 
the opinion written by Associate Justice Van 
Orsdel, it is said: 

The findings of the Bureau are not made 
final and conclusive under the statute, but 
are subject to review and change by the Bu¬ 
reau “on its own motion,” whenever the Di¬ 
rector mav deem it advisable. It follows 
* 

that the broad discretionary power thus con¬ 
ferred can not be controlled bv mandamus. 

%/ 

Fitting that language to the present case the re¬ 
spondent says that it is immaterial that at one time 
the Bureau, by what the respondent has now deter¬ 
mined to have been error, concluded that the peti¬ 
tioner was suffering from a disability rated at 31% 
permanent partial, because on a later and better 
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j 

i 

i 

I 
i 

I 

i 

i 

i 

consideration of the facts the petitioner in the 
judgment of the respondent is not now nor was he 
ever permanently disabled to a degree which under 
the Emergency Officers’ Retirement Act would en¬ 
title him to the benefits of said Act. 

It is respectfully submitted that the order bf the 
Court below should be reversed. 

Leo A. Rover, 

j 

United States Attorney. 
Johx, W. Fihelly, 

' i 

Assistant United States Attorney. 

i 

J. 0. C. Roberts, 

i 

Assistant General Counsel, 

United States Veterans' Bureau . 
James T. Brady, j 

Attorney, United States Veterans' Bureau . 
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In THE 

i 

I 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

i 

i 

January Term, 1930. 

| 

i 

No. 5144, Special Calendar. j 


Frank T. Hines, Director of the 
United States Veterans Bureau, 

Appellant, 

v. 

The United States of America ex 
relatione Stanton K. Livingston. 


(Appeal from the Supreme Court of the district of 

Columbia.) 

i 

i 

BRIEF FOR APPELLEE. 

I 

i 

i 

Statement of the Case. 

! 

i 

While appellants statement of the case ik substan¬ 
tially correct, we would include a few more particulars 
of record. Appellee served in the United States Na¬ 
tional (Emergency) Army during the World War as 
follows: He enlisted for the Field Artillery officers’ 
training camp April 15, 1918; was commissioiiied second 
lieutenant, Field Artillery, September 1, 1918, was 
thereafter promoted to first lieutenant, and \i’as honor- 
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ably discharged from commissioned service January 20, 
1920, at which time he held the rank of first lieutenant 


and was receiving (aside from the bonus, Act of May 
IS, 1920) the pay then established by law (35 Stat. 10S) 
for that grade. Upon appellee's discharge the Veterans 
Bureau (then Bureau of War Bisk Insurance) found 
that he had incurred physical disability in line of duty 
while serving as said commissioned officer during the 
World War. and from the date of his said discharge, 
Januarv 20, 1920, until [March 11, 1926, the Veterans 


Bureau rated appellee's disability so incurred at 13 
per cent, provided him with vocational training, and 
paid him the prescribed compensation. On March 11, 
1926, the Veterans Bureau rated petitioner again: this 
time it rated petitioner's disability, due to “sciatica neu¬ 
ritis right old chronic" and other diseases as diagnosed 
by the bureau, at 31 per centum permanent disability 
resulting directly from such war service, and from the 
time of this rating, March 11, 1926, the bureau paid 
appellee his monthly disability compensation for said 
31 per centum permanent disability up to June 18, 1927, 
when he was commissioned in the Medical Corps of the 
Regular Army from which he resigned March 1, 1929, 
since which time he has not been in military service. 
While receiving active service pay in the Regular Army 
he could not be paid his rated compensation (Section 
212, World War Veterans Act, 1924, 44 Stat. 798), but 
his rating never changed and no other rating was ever 
made by the bureau until the attempted rating, rerating, 
or revised rating, of August 23, 1929. That attempted 
rating, as will be seen, is the crux of this case. On 
May 24, 1928, Congress passed the Emergency Officers’ 
Retirement Act and in August, 1928, appellee duly ap¬ 
plied to the Veterans Bureau for retirement with pay 
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and the other benefits and privileges under that act. 
Appellant denied the application and by his letter of 
April 27, 1929, advised appellee that he did Iso because 
of rulings of the Comptroller General of jOctober 8, 
192S, and February 11, 1929, that if an emergency of¬ 
ficer had served either during the World War or sub¬ 
sequent thereto as an officer of the Regular Army he 
was thereby barred from retirement under i the Emer¬ 
gency Officers’ Retirement Act. Consequently, on July 

30, 1928, appellee filed in the court below his petition 
claiming that the bureau rating of his disability at 31 
per cent permanent entitled him to retirement under 
the plain and mandatory terms of the Act. On the 
same day, July 30, the rule, with the petition, was 
served on appellant. Appellant in his andwer states 
what the bureau did thereafter. He savs thjat on J.ulv 

31, 1929, the day after the rule in this case was served 
on him, he directed that the said Comptroller General’s 
rulings be no longer followed by the Bureau and that 
a claimant if found eligible for retirement jexcept for 
the fact of service in the Regular Army should be re¬ 
tired. But appellant did not retire appelleq. Instead, 
appellant then fell back on an opinion of the Attorney 
General of January 18, 1929, to the effect that, notwith¬ 
standing the language of the Emergency Officers’ Re¬ 
tirement Act that “All persons who have been, or may 
hereafter, within one year, be, rated in accordance with 
law at not less then 30 per centum permanent dis¬ 
ability shall be placed upon the emergency officers’ 
retired list”—the Director was nevertheless authorized 
to rerate an applicant and on such a rerating of less 
than 30 per cent permanent deny retirement; and, 
relying upon this opinion, appellant, to quote his an¬ 
swer, 
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‘‘on the 23rd day of August, 1929 (three days 
before the return day) after thorough considera¬ 
tion of all evidence in file determined that this 
petitioner's sendee connected disabilities are not 
shown to he permanently disabling to a degree of 
more than ten (10) per cent.’’ 

After hearing in the court below, his Honor, Mr. 
Justice Bailey sustained the demurrer and ordered that 
judgment be entered for petitioner and that the writ 
be issued. 


POINTS. 


I. 


Appellant is not understood as now questioning 
in this court the validity of the bureau rating of 
March 11, 1926, although he did question it in 
the court below ; nor as claiming, as he did below, 
the right to revise that rating on the ground that 
it was made by a board subordinate to himself. 

Appellant’s asserted authority to rerate an of¬ 
ficer’s sufficient-for-retirement rating made prior 
to the passage of the Emergency Officers’ Retirement 
Act, and by such rerating determine whether the 
officer shall be placed on or kept off the retired 
list or, if placed upon it, whether he shall continue 
on it or be taken off, appellant now claims to find— 

A. In the express authority to review a prior 
disability rating conferred by Section 205, World 
War Veterans Act; 

B. In the proposition that, without such au¬ 
thority to rerate a sufficient prior rating, the literal 
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I 

i 

language of the Emergency Officers’ Retirement Act 
would lead to absurd results. 

j 

Appellant's Contentions Below. 

j 

In the court below, appellant made several conten¬ 
tions, two of which he has now apparently abandoned; 
the others he still urges here. The two now abandoned 
were these: ! 

I 

1. That he had authority to make a new rating in this 

* i *" 

case on the ground that the 31 per cent permanent rat¬ 
ing was invalid (a) because the medical examination 
for that rating had not been made by three doctors as 
required by bureau regulations Xo. 98, and (bl) because 
the 31 per cent was erroneously calculated under vari¬ 
ant 3, page 106, bureau rating schedule, instead of un¬ 
der some other variant not designated. j 

2. That he had the authority to review and tevise the 

31 per cent rating for the reason that it was ljnade by a 
board subordinate to himself. | 

i 

i 

The first point—invalidity of the rating-!—'was not 
brought up by an assignment of error and, in any event, 
has no mention in appellant’s brief; the secoiid point— 
a superior’s right of review—while brought up by a 
specific assignment of error, finds no mention in appel¬ 
lant’s brief. In any event, both points are equally 
without merit. This rating was made in thej same way 
that all other ratings are made—by a regional Claims 
and Rating Board of the bureau. The Claims and Rat¬ 
ing Board that made this rating was the (Claims and 
Rating Board of the Philadelphia regional office, United 
States Veterans Bureau. These regional offices of the 
bureau, of which the Philadelphia office is ohe, are es- 

i 

j 

i 

i 

! 

I 

I 

i 

i 


I 
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tablished by the Director pursuant to Sec. 7, World 
War Veterans Act, and are expressly authorized by said 
section to make ratings. The acts of a regional office 
are the Director's. Sec. 7 and Sec. 5. The bureau, as 
represented by the Director, the particular Claims and 
Ratine: Board, or In* anv designated agency, could, so 
long as jurisdiction over the rating remained within the 
bureau, upon its own motion or upon application by 
claimant, have reviewed and revised this rating for 
compensation purposes under the express authority con¬ 
ferred bv Section 205 World War Veterans Act. Noth- 
ing of the kind was done or attempted. On the con¬ 
trary, the bureau, through its proper regional office, 
made the rating of March 11, 1926: the bureau itself 
at the central office acted on this rating, paid appellee 
his compensation under this rating, and never ques¬ 
tioned it or attempted to modify it until August 23, 
1929, nearly 3 1/2 years after the rating was made, 
more than a year after the Emergency Officers’ Retire¬ 
ment Act was passed, nearly a year after the applica¬ 
tion for retirement was received and some 3 months 
after the one-year rating-period limited by the Retire¬ 
ment Act had expired. Even if the rating procedure 
had not been in strict accord with bureau regulations, 
that would make no difference. The bureau having 
full authority to make the rating can make or accept 
the rating made, without regard to bureau regulations. 
West v . Standard Oil Co., 278 17. S. 200; 73 L. ed. 265; 
Denby v. Berry, 263 U. S. 29, 68 L. ed. 148: U. S. v. 
Burns, 12 Vail. 246, 252, 20 L. ed. 388, 389; Be Smith, 
24 Ct. Cls. 209. 



Appellant's Contentions Here 


The other points which appellant made ii| the court 
below and which are the points urged here (though 
not supported by specific assignments of jerror) are 
these: 


1. That Section 205, World War Veteran^ Act, 1924 

expressly empowers the Director to reviejw and re¬ 
rate at any time an officer’s prior rating jwhich was 
sufficient to entitle the officer to retirement and in 
view of such rerating determine whether an officer 
shall be placed on the retired list or to be continued 
on it. | 

2. That without such power to rerate a prior rat¬ 
ing, the Emergency Officers’ Retirement I Act taken 
literally would lead to absurd results. 

3. That, in any event, inasmuch as the Director’s 
power to determine an officer’s right to |retirement 
under the Emergency Officers’ Retirement |Act is ex¬ 
actly similar to his power to determine the right to 
disability compensation under the World War Vet¬ 
erans Act, and inasmuch as the latter determination 
is held to involve executive discretion not j subject to 
judicial control by mandamus or otherwise,j then like¬ 
wise must the former determination be held not sub¬ 
ject to judicial control. 






s 


II. 

The unmistakable mandatory words of the Emer- 

* 

geney Officers' Retirement Act make it plain beyond 
any doubt or intelligent controversy that the bureau 
is without jurisdiction to review, rerate, or do aught 
to affect, the rating of March 11, 1926: That Act 
froze that rating beyond the power of the bureau 
to change. 

The Act savs: 

“That all persons icho have been, or may here¬ 
after, within one year, he, rated in accordance 
with law at not less than 30 per centum per¬ 
manent disability bv the United States Veterans 

•/ » 

Bureau * * * shall be placed upon and 

thereafter continued on separate retired lists/’ 

This Act, speaking from the date of its passage, 
looks back upon one class of men who have already 
been determined to be disabled to a retirable degree 
and makes them actual beneficiaries; it looks forward, 
for the limited time of a year, to those who may within 
that time be determined to be disabled to the retirable 
degree, a class of possible beneficiaries. The disabili¬ 
ties of the first class had already been determined, 
were known to the bureau and to Congress. Congress 
knew of these who had been so rated, knew their rank 
and the cost of their retirement. Congress adopted 
their ratings into legislation. These officers whose dis¬ 
abilities were known and adopted into the Act occu¬ 
pied most of the legislative purview. Knowing their 
disabilities, Congress exercised its judgment and power 
and commanded that these be retired. It did not 
subject its judgment and power thus exercised to any 
administrative “review/’ But Congress did not pene- 
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trate farther than one year into the future. | Retirable 
disabilities that might develop or be determined within 
the year could not be known to Congress |>r bureau 
and could be ascertained only by bureau Ratings to 
take place within the year. These ratings \fere to be 
made by the bureau; the making of then) required 
bureau judgment and discretion; when ratings to the 
retirable degree were made within the year by the 
bureau, Congress commanded that these so rated also 
be retired. Clearly Congress adopted conclusively the 
retirable ratings already made by the burieau prior 
to and up to the passage of the Act, May 24, 1928; 
it could not adopt ratings which might be mhde within 
the year after the passage of the Act and which 
could only be made upon the judgment of the bureau. 
As to the ratings already made the bureau! was con¬ 
cluded and over them retained no jurisdiction; as 
to the ratings yet to be made within the jrear, they 
of course had to be made by the bureau and the mak¬ 
ing of them involved its judgment and discretion. 

j 

hi. j 

i 

Neither Section 205, World War Veterans Act, ex¬ 
pressly conferring upon the director the; authority 
to review compensation ratings, nor any other statute, 
confers upon him any authority to review! sufficient 
for retirement ratings made by the bureau up to 
the passage of the Emergency Officers’ Retirement 
Act: That act adopted these ratings and! made no 
provision for reviewing and rerating them* 

The World War Veterans Act provides | compensa¬ 
tion based upon ratings by the bureau except in cases 
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of certain diseases and disabilities in which the Act 
itself fixes the rating. Title II, Secs. 200, 202, 202(3). 
It directs the bureau to adopt and apply “a schedule 
of ratings of reductions in earning capacity” and to 
change it from time to time “whenever actual ex¬ 
perience shall show that it is unjust to the disabled 
veteran” 202(4). It requires that “every person ap¬ 
plying for or in receipt of compensation for dis¬ 
ability * * * shall, as frequently and at such times 
and places as may be reasonably required, submit 

himself to examination bv a medical officer of the 

* 

United States or by a duly qualified physician desig¬ 
nated or approved by the Director.” 203, 204. And 
Section 205 provides for a bureau review of a com¬ 
pensation award as follows: 

“Sec. 205. Upon its own motion or upon 
application the bureau may at any time review 
an award and, in accordance with the facts 
found upon such review, may end, diminish, or 
increase the compensation previously awarded, 
or, if compensation is increased, or if compen¬ 
sation has been refused, reduced, or discon¬ 
tinued, may (subject to the provisions of Sec¬ 
tion 210 hereof) award compensation in propor¬ 
tion to the degree of disability sustained as of 
the date such degree of disability began, but not 
earlier than the date of discharge or resigna¬ 
tion. Except in cases of fraud participated in 
by the beneficiary, no reduction in compensation 
shall be made retroactive, and no reduction 
or discontinuance of compensation shall be ef- 
feetive until the 1st dav of the third calendar 
month next succeeding that in which such re¬ 
duction or discontinuance is determined.” 

It is true, as appellant says (Brief 11), that “Rat¬ 
ings under the Emergency Officers’ Retirement Act 



must be made by the United states Veterans Bureau 

^ „ i 

and the United States Veterans Bureau is adininistered 
by the respondent herein. 5 ' But it is a perfect non 
secjiiitur to say that by reason of the right!of review 
provided by said Section 205 of the World War Veter¬ 
ans Act the ratings of 30 per centum perrdanent dis¬ 
ability made by the bureau prior to the passage of the 
Emergency Officers’ Retirement Act can be reviewed in 
the administration of that Act. The Emefgencv Of- 

j <_? V 

ficers 5 Retirement Act must be looked to; its provisions 
govern. That Act provides for no review of] those rat¬ 
ings. On the contrary, as just shown and a$ its terms 
unequivocally declare, such ratings made pijior to the 
passage of the Act were adopted and written into 
the Act and are thus placed beyond the po^ver of the 
bureau to review or modifv. ! 


Bureau administration arbitrarily cuts out of the 
Emergency Officers’ Retirement Act the nibst impor¬ 
tant clauses “who have been rated” and “shall be 

. i 

continued on” the retired list. j 

i 

! 

The bureau does not, as it could not, profess to 
find any ambiguity in these words. It simply cuts them 
out. It administers the statute just as it would read 
with these words omitted. This it pretends to have 
authority to do on the theory that the pofver to re¬ 
view ratings (205, World War Veterans Act), must be 
imported into the Emergency Officers 5 Retirement Act 
so as to nullify the plain language of that Act, and 
that, if this is not to be done, the administration of that 
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Act according to its letter “would reach an absurdity.” 
We have already shown that Congress legislated in 
the light of this power to review ratings for compen¬ 
sation purposes, adopted for retirement purposes the 
sufficient ratings as they had already been made, and 
commanded that all persons who already had those 
ratings or who within one vear would be given them, 
“shall be placed upon, and thereafter continued on," 
the retired list. Congress did the assuming. Congress 
assumed that disabilities so rated were sufficient to en¬ 
title the officer to retirement. Congress did not as¬ 
sume that a second rating was necessarv or that sub- 
sequent rating would be any more nearly infallible than 
the existing ones. Congress knew, as every person 
of common sense knows, that the question of the serv¬ 
ice connection of a disability, the question of the de¬ 
gree which a disability handicaps one from earning a 
livelihood, and the question whether the disability is 
permanent or not, are all matters of fact depending 
solely on opinion. In the World War Veterans Act 
it had authorized the bureau to determine all these 
matters of fact; it had authorized the bureau to rede¬ 
termine them at will. It was satisfied to take the facts 
as the bureau had found them when there was no ques¬ 
tion about retirement. Such opinion facts as once 
found are not shown to be an absurdity or even wrong, 
simply because the opinion of subsequent review's 
might differ with them. It would seem to us that the 
bureau invites the charge of inefficiency w'hen it in¬ 
sists that Congress could not have intended to regard 
as trustworthy the bureau’s findings of fact, made 
in due course, wfith every facility, and under Congress’s 
mandate. It would seem absurd to us to say that such 
being the circumstances, Congress would be justified 
in regarding a second or any subsequent finding of fact 
made by the bureau as any more dependable. 
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V. 

I 

i 

The bureau’s argument, that its right of review 
must be imported into the Emergency Officers’ Re¬ 
tirement Statute or the results must “reach an ab¬ 
surdity,” itself reaches the very height of absurdity. 

As an illustration of the “absurdity” that might be 
reached if a review and second opinion b0 not al¬ 
lowed, appellant in his brief submits a hypothetical 
case (brief, p. 13), saying: 

“This Court is asked to believe thait if peti¬ 
tioner had filed a claim under the World War 
Veterans Act and had been rated 30 p^r centum 
or more permanently partially disabled, let us 
say because of a report which had been con¬ 
sidered in connection with his claimj showing 
that he had lost a leg (which under the schedule 
of ratings warrants a rating of more than 30 
per cent) and it afterwards (that is, on review) 
appeared that the petitioner had not I lost said 
leg, but was anatomically whole, the petitioner 
asserts that the respondent would be deprived ot* 
the power and rerate petitioner’s disability and 
would be compelled to award him the benefits 
of the Emergency Officers’ Retirement Act be¬ 
cause of the former erroneous rating, j This we 
respectfully assert would reach an absurdity and 
while the illustration differs on the facts, it does 
not vary one iota in principle from the situa¬ 
tion existing in the present case * * *.” 

Of course, this petitioner never asserted and never 
intends to assert such an absurdity. Appellant’s ex¬ 
ample does illustrate an absurdity—and it is not ours— 
the absurdity of arguing that the way to get rid of 
such a rating is to eviscerate the statute rather than 


j 

i 

i 

i 

i 

■ 

i 

i 

i 

i 

i 


! 
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vitiate the rating for palpable fraud. Sec. 205, "World 
War Veterans Act expressly provides for voiding rat¬ 
ings ab initio because of fraud. A rating procured by 
fraud is, of course, not a rating “in accordance with 
law." It is not! a rating at all. There is no fraud 
or suggestion of fraud in this case nor is it a case 
of the loss of a leg or a physical defect obvious to 
the sense. It is nothing more or less than this: One 
set of doctors said on March 16, 1926, that his dis¬ 
ability of “sciatica, neuritis, old, chronic" and de¬ 
fects of lumbar regions, etc., were permanent and 
handicapped him ivocationally 30 per cent, and another 
set “reviewing" the evidence more than three years- 
after were of a different opinion; that the diseases were 1 
not permanent and that they disabled only 21 per 
cent. Who knows what a third set of doctors might 
think? 


“ Tis with our opinions as our watches, 

Xone go just alike, yet each believes his own.” 

And doctors or bureau officials are no exception. 
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The phrase, “rated in accordance with laW,” does 
not import into the Emergency Officers’ Retirement 
Act, the power of review conferred by Section 205, 
World War Veterans Act, nor does it authorize the 
director to “repudiate and cancel” one rating merely 
because a subsequent rating may differ; rated in ac¬ 
cordance with law means, of course, rated in ac¬ 
cordance with the rating law; and the only rating 
law is found in the rating provision of the War Risk 
Insurance Act and the World War Veterans Act. 

A fraudulent rating, being no rating at all, is not 
a rating “in accordance with law.” 

' 

A person has been rated “in accordance -ivith law” 
when he has been rated in accordance witty the rat¬ 
ing law. The only rating law known, in respect of rat¬ 
ing the disabilities of persons who served during the 
World War, is that found in the rating provisions of 
the War Risk Insurance Act, with its several amend¬ 
ments, and the World War Veterans Act, 1924, with 
its amendments. A person rated for disability by the 
Bureau of War Risk Insurance or bv the United States 
Veterans Bureau in accordance with the provisions of 
whichever act was applicable at the time, jwas rated 

in accordance with law. If the bureau authorized bv 

• 

the statute to make the rating did make it, if the per¬ 
son rated was one of the class or classes designated by 
the statute as entitled to be rated for disability com¬ 
pensation, and if the rating procedure did not conflict 
with any statutory rules designed to govern the rat¬ 
ing, then such a rating was “in accordance with law.” 

All this should be obvious without argument. The : 
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review authorized bv Section 205, "World War Veterans 
Act, does not proceed upon the theory that the rating 
reviewed is not a lating: it does not impeach the legal 
validitv of the rating subjected to review. Merely be- 
cause the review.mav result in a different rating, the 
rating reviewed was none the less a legal rating. It 
does not even follow that the rating reviewed was 
‘ 4 wrong,” or incorrect” or “a mistake,” as a matter 
of fact, and certainlv not as a matter of law. On the 
contrary, the statutes expressly recognize the legal in¬ 
tegrity of the reviewed rating, except in the one in¬ 
stance where fraud is found. If the review reduces the 
rating the reduced rating does not become effective un¬ 


til the first dav df the third calendar month thereafter 

% 

and except in case of fraud no reduction in compensa¬ 
tion shall be made retroactive (see also Sec. 210). 
Fraud, of course, vitiates the rating, payments on 
fraudulent ratings are recoverable, and the fraudulent 
beneficiary is subject to prosecution. 500-505. 


VII. 

The opinion of the Attorney-General and the 
opinion of the Comptroller-General, that the direc¬ 
tor in administering the Emergency Officer^ Re¬ 
tirement Act may review any existing rating net will 
and if such review results in a different rating this 
is conclusive that the rating reviewed was not a 
rating made “in accordance with law,” are not en¬ 
titled to the respect of this court. 

1. The words are so plain that resort to construction 
cannot be justified; the positive language of the statute 
must prevail. 
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Yerke v. U. S., 173 U. S. 439, 43 L. ed. 760. 

Texas v. Chiles, 21 Wall. 488, 22 L. ed. 650. 

Van Camp and Sons Co. v. American \San Com¬ 
pany, 278 U. S. 251, 254, 73 L. ed. 313. 

U. S. v. Missouri Pacific li. Company, '278 U. S. 
269, 73 L. ed. 322. 

Commissioner v. Gottlieb, 265 U. S. 310L 68 L. ed. 

1031. 

2. These law officers simply speculated and made 
assumptions as to congressional intention, saying, in 
many ways, that it was “inconceivable” and “un- 
reasonable to assume” that Congress intended what 
it said, and upon such speculations struck down these 
plain words of the statute. Even courts chn not in¬ 
dulge in such assumptions. 


Kirk v. Smith, 9 Wheat. 241, 6 L. ed.| 81. 
Gardner v. Collins, 2 Pet. 58, 7 L. edJ 347. 
Merchants Insurance Company v . Ritchie, 5 Wall. 
541, 18 L. ed. 540. 

Lake County v. Rollins, 130 U. S. 662] 32 L. ed. 
1060. 

Bate Refining Company v. Sultzbergbr, 157 U. 
S. 1, 39 L. ed. 601. 

U. S. v. Lexington Mill Company, 232 U. S. 

399, 58 L. ed. 653. j 

And the authorities cited, supra . 


3. The one presumption that must be indulged is 
that Congress when it passed this Act knew all the 
circumstances, the rating procedure, the ratings, the 
uncertainty and differences of opinion concerning their 


“correctness. 


? * 


Dewey v. U. S., 178 U. S. 510, 44 L. ed. 1170. 

L. & N. R. Co. v. Mottley, 219 U. S. 467, 55 L. ed. 
297. 

Tenn. Bond Cases, 114 U. S. 663, 29 jL. ed. 281. 
U. S. v. Rio Grande Co., 174 U. S. 690, 43 L. ed. 


1136 . 


1 


1 


1 
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Stafford v. Vd allace, 25S U. S. 495, 66 L. ed. 735. 
Lapina r. Williams, 232 U. S. 78, 58 L. ed. 515. 

4. There can be no resort to ‘‘legislative history'' 
where the language is plain: and even if there could be, 
these officers were utterly unjustified in referring to 
and reiving on an unconsidered statement hastily made' 
in debate by a single House Committee member. The 
courts decline to modifv the rule against resort to 
legislative history except in cases of obviously ob^ 

scure language, and even then will go no farther than 
to give reluctant approval to reference to committee 

reports and statements made in debate by the com¬ 
mittee member in charge of the bill which may fairlv 
be regarded as in the nature of a supplemental report 
bv the committee. 


Caminetti v. U. S., 242 U. S. 470, 61 L. ed. 442. 
Railroad Commission v. C. B. and Q. R. Co., 257 
IT. S. 563, 66 L. ed. 371. 

The court below found the language of the statute 
plain and declined to hear its “legislative history.” 

x o + 


5. If the “legislative history,” of this Act were the 
proper subject of consideration, as it is not, it would be 
found to confirm the meaning of these plain words of 
the Act. 


Bills word for word the same as the bill that finally 
passed (except in two insignificant particulars) were 
pending before the two Houses for more than 5 years. 
Everv one of them contained these very words. Manv 
hearings were had. On these bills the Senate Committee 
favorably reported 5 times and the House Committee 4 
times. The Senate passed it 3 times after full debate. 
We have examined all the legislative history of this 
Act. All the hearings, all the Committee reports, and 
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all the dehates in both Houses, accepted ini so many 
words those who had already been rated by the bureau 
at 30 per cent permanently disabled as the immediate 
beneficiaries. Reports from the bureau as td the num¬ 
ber and rank of those so rated were called! for from 
time to time and were used in hearings, (Committee 
reports, and debates as showing those who needed im¬ 
mediate relief. In both Houses, the Committee mem¬ 
bers in charge of the bill stated over and over again 
that the number of immediate beneficiaries included 
‘‘all who have now been found to be 30 pef cent per- 
manentlv disabled.” During all the vears the bill was 
pending not a word was ever said in eitheii House to 
suggest even faintly the possibility of a bureau rerat¬ 
ing, except the one hasty statement made in jthe House. 
To that statement prompt rejoinder was mhde against 
the view expressed by the single committee member 
that the language permitted a rerating, and rejoinder 
was further made that the Veterans Buredu did not 

agree with the view that a rerating was permissible 
under the language. And it is a fact that immediately 
after the passage of the Act the General Counsel of the 
Veterans Bureau held as follows: 

! 

i 

“Inasmuch as the present Act contains the 
phrase ‘who have been or may hereaffer be’ it is 
believed that where an officer has a disability in 
line of duty resulting directly from his military 
service on account of which he received a thirty 
per centum permanent partial disability rating 
prior to the passage of the Act, he would be en¬ 
titled to appropriate benefits of the! Act, even 
though since the passage of the Act he has been 
rated less than ten per cent permanently dis¬ 
abled. 9 9 


i 

i 


! 

i 

i 

i 
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VIII. 


The statute stives the director no discretion in re- 
spect of ratings sufficient for retirement made be¬ 
fore the passage of the Act; and he has only a 
limited discretion in respect of ratings made within 
the year after the passage of the Act, that is, his 
discretion in respect to these ratings is limited to 
making the ratings, and having made them the Act 
operates upon them and commands retirement. 


That the courts here have jurisdiction over the Di¬ 
rector's administration of this statute and will review 
his decisions of questions of law arising in the course 
of administration is, we think, authoritatively estab¬ 
lished bv the recent decisions of this court in the 
* 

Cavanagh and Easton cases decided March 3, 1930. 


It is conceded, of course, that in general the Di¬ 
rector has full discretion to determine and rate dis¬ 
ability for compensation under the World War Vet¬ 
erans Act, and in doing so is not subject to judicial 

control. To this effect onlv are the authorities cited 

• 

by appellant on page 16 of his brief. However, even 
in matters of compensation, the Director has no such 
discretion where Congress itself has fixed the ratable 
character and degree of the disability, as it has done 
for example in Section 202 (3). See Hines v. Starnes , 
58 App. D. C. 219, 26 F (2) 997. This is not a case 
in which the statute confers final authority upon an 
executive official to construe the statute, exclusive of 
the courts. Even the World War Veterans Act con¬ 
fers no such authority upon the Director for while 
the War Risk Insurance Act and its amendments did 
provide that he 4 ‘ shall decide all questions arising 


21 


i 

under the Act,” except as otherwise provided, the 
World War Veterans Act, 1924, added this! clause: 
“and all decisions of questions of fact affecting any 
claimant to the benefits of Titles II, III, or IT of this 
Act, shall be conclusive,” except as otherwise provided 
herein (Sec. 5). 

j 

The mandatorv language of this statute shows clearlv 
that the statute is one of that class in which the re¬ 
lator is entitled to call upon the officer to djo an act 
beneficial to the relator, as was the case in 

Kendall v. V. S., 12 Pet. 524, 9 L. ed.j llSl; 

Lane v. Hoagland, 244 IT. S. 174, 61 L. ed. 1066; 

Ballinger v. U. S., 216 U. S. 240, 54 L. led. 464: 

Garfield v. U. S., 211 U. S. 249, 53 L. ed. 168; 

Roberts v. V. S., 176 U. S. 221, 44 L. ed. 443; 

Butteruorth v. V. S., 112 IT. S. 50, 28 Lj. ed. 656; 

V. S. v. Schurz, 102 IT. S. 378, 26 L. ed. 167. 

The general rule is, of course, that an j executive 
official's decision upon a question of law is judicially 
reviewable in the absence of a statutory declaration, 
express or necessarily implied, that his decision shall 
be final. 

Medbury v. U. S., 73 U. S. 492, 498, 43 L. ed. 

782 ; , - l _ , 

McLean v. U. S., 226 IT. S. 374, 378, 57 L. ed. 

260, 262; ! 

U. S. v . Hvoslef, 237 U. S. 1, 10, 59 ed. 813, 

• 817 ; lI , 

U. S. v. Laughlin, 249 U. S. 440, 63 Li. ed. 698; 

U. S. ex rel. Parsh v. MacVeagh , 214 jU. S. 124, 

53 L. ed. 936. j 

We think that this is a case to which language may 
appropriately be applied as strong as that employed by 
the court in Roberts v. U. S. ex rel . Valentine, supra: 




99 


“Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a 
particular act by virtue of a particular statute, 

this writ should* be granted. Everv statute to 

• '—■ • 

some extent requires construction by the public 
o{freer whose duties may be defined therein. Such 
officer must read the law, and he must there¬ 
fore, in a certain sense, construe it, in order to 
form a judgment from its language what duty 
he is directed by the statute to perform. But 
that does not necessarilv and in all eases make 
the dutv of the officer anvthing other than a 
purely ministerial one. If the law direct him to 
perform an act in regard to which no discretion 
is committed to him, and which, upon the facts 
existing, he is bound to perform, then that act 


is ministerial, although depending upon a statute 
which requires, in some degree, a construction 
of its language by the officer. Unless this be 
so, the value of this writ is very greatly im¬ 
paired. Every executive officer whose duty is 
plainly devolved upon him by statute might re¬ 
fuse to perform it, and when his refusal is 
brought before the court he might successfully 
plead that the performance of the duty involved 
the construction of a statute by him, and there¬ 
fore it was not ministerial, and the court would 
on that account be powerless to give relief. Such 
a limitation of the powers of the court, we think, 
would be most unfortunate, as it would relieve 
from judicial supervision all executive officers in 
the performance of their duties, whenever they 
should plead that the duty required of them 
arose upon the construction of a statute, no 
matter how plain its language, nor how plainly 
they violated their duty in refusing to perform 
the act required. 

“In this case we think the proper -construc¬ 
tion of the statute was clear, and the duty of 
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the Treasurer to pay the money to the relator 
was ministerial in its nature, and should have 
been performed bv him upon demand.’' I 

j 

Conclusion. 


We respectfully submit that the judgmonjt of the 
court below should be affirmed. ! 


Burr Tracy Axsell, 
Of Counsel. 

Ghyi[ NM jiluuCk 
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SAMUEL T. AXSELL, 
Attorney for Appellee. 






